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BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

NOTI CE OF PUBLI C HEARI NG ON
PROPOSED AMENDMENT

In the matter of the anendnent)

of ARM 17.38.602 and 17. 38.603)

pertaining to definitions and )

enf or cement procedures ) ( PUBLI C WATER AND SEWAGE
)

SYSTEM REQUI REMENTS)
TGO Al Concerned Persons

1. On July 31, 2003 at 1:00 p.m, the Board of
Environnmental Review will hold a public hearing in Room 35 of
the Metcal f Building, 1520 East Sixth Avenue, Hel ena, Montana,
to consider the proposed anendnent of the above-stated rul es.

2. The Board w Il nmake reasonable accommopdations for
persons with disabilities who wish to participate in this public
hearing or need an alternative accessible format of this notice.
I f you require an accommodati on, contact the Board no |ater than
5:00 p.m, July 21, 2003, to advise us of the nature of the
accommodati on that you need. Please contact the Board Secretary
at P.O Box 200901, Hel ena, Mntana 59620-0901; phone (406) 444-
2544; fax (406) 444-4386; or email ber @tate.nt. us.

3. The rules proposed to be anended provide as follows,
stricken matter interlined, new matter underli ned:

17.38.602 DEFINITIONS Unless the context clearly states
otherwise, the following definitions, in addition to those in
75-6-102, MCA, and ARM 17.38.202 apply throughout this
subchapt er

(1) through (8) remain the sane.

, .
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respond. _ _ _ _
20y (9) "Oder" means a witten direction issued by the
departnent to a person to take an action or series of actions to
comply with a provision of the act or rules inplenenting the act
i , , , Within a
time established under the order and which may include a penalty
assessnent . [

(11) remains the same, but is renunbered (10).

2y (11) "Warntng Violation letter” mnmeans a letter
notifying sent by the departnent pursuant to 75-6-110(2), MCA
to notify a persons that they are in violation of the act, rules
i npl ementing the act, a condition of approval, or an order of
the department, and to describe the actions and a tinetable
necessary to return to conpliance. A violation letter does not
constitute a final action by the departnent and does not create
aright to a contested case appeal.
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AUTH:  75-6-103, MCA
| MP:  75-6-109, MCA

REASON: The proposed anendnents to ARM 17.38.602 are
necessary to update and clarify certain definitions. The
proposed anmendnent to delete ARM 17.38.602(9) "notice of
violation" or "NOV' is necessary to elimnate confusion with a
notice letter, and because a NOV is not a separate
adm ni strative enforcenent docunent but is typically part of an
order.

The proposed anendnent to ARM 17.38.602(10) "order"” is
necessary to clarify and explain that an order is issued by the
departnment and to delete a redundant portion of the definition
that states "an order also neans a consent order,"” since consent
order is already defined in ARM 17.38.602(4).

The proposed anendnment to ARM 17.38.602(12) is necessary to
change "warning letter"” to "violation letter” to coincide with
exi sting departnment term nology. Language is added to the
definition to clarify that a violation |etter nmust explain what
action is necessary to return to conpliance and to clarify that
a violation letter does not create a right to an adm nistrative
appeal .

17.38. 603 ENFORCEMENT PROCEDURES (1) Adm ni strative
enforcement under this subchapter encourages progressive
enforcement from an initial enforcenent response, such as a
witten or verbal oral conmunication, through optional follow up
or additional enforcenent actions. The initial adm nistrative
enforcenment action taken will be determ ned according to the
followng criteria:
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(a) unless the violation represents an immnent threat to
human health, safety, or welfare or to the environnent, or is a
Class | violation, the departnent shall first send a violation
letter, pursuant to 75-6-110(2), MCA, prior to initiating an
adm ni strative enforcenent action under this rule;

(b) the department may respond to a Cdass | violation or a
violation that represents an imm nent threat to hunman health,
safety, or welfare or to the environment, by issuing an order in
lieu of a violation |letter;

(c) if a person fails to conmply with the conpliance
requi renents or schedule specified in a violation letter, the
departnent may respond by issuing an order.

(2) Oders under this subchapter may include, but are not
l[imted to, the follow ng requirenents or conditions:

(a) that the existing public water supply or sewage system
be repaired or nodified;

(b) and (c) remain the sane.

(d) that no additional service connections be nade to the
public water supply or sewage system

(e) that the public water supply or sewage system be

conduct nonitoring and reporting;
(f) that a report concerning the condition and operation
of the plant—works,—system—eor public water supply or sewage
yste( geqakﬁed—by—ARNL$1—38—2%¥ be submtted to the departnent
g t hat

maps, design reports, plans and
specifications required by ARM 17.38.101 be submtted to the
depart nment ;

(h) remains the sane.

(1) that eonstruetion—ceaseandthat any conmencenent or
continued construction, alteration, extension or operation
further—use of the public water supply system—publie or sewage
syst em—er—inprovenents—tothoese systens be halted until al
witten approvals or fees required by statute or rule are
obt ai ned;

(j) that activities be conducted to prevent or renove a
source of pollution froma place that will cause pollution of a
public water supply systemor of state water used for donestic
pur poses; and

(k) that public notification be given as specified by rule
or order—;, _and

(1) "That the public water supply or sewage systemretain a
certified operator in accordance wth Title 37, chapter 42, MCA

(3) Judicial—aetion—ray—betaken—for—failure—to—conphy

hi-s-

; — The

provisions of this subchapter do not limt the authority of the

departnment to bring a judicial action, which may include the

assessnment of penalties and injunctive relief, prior to

initiating an adm nistrative action under this subchapter. The
judicial action may be crimnal or civil.
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AUTH:  75-6-103, MCA
| MP:  75-6-109, 75-6-110, MCA

REASON: The proposed anendnents to ARM 17.38.603 are
necessary to explain the departnent's inplenmentation of 75-6-
110(2), MCA, and to sinplify admnistrative enforcenent
pr ocedur es. Section 75-6-110(2), MCA, states that unless the
viol ation represents an inmnent threat to human health, safety
or welfare or to the environment, the departnent shall first
issue a letter notifying the person of the violation and
requiring conpliance. The existing rules do not refer to, or
clearly inplenent, this statutory requirenent. The existing
rules state that in response to a Cass | violation, the
departnment may issue an order w thout sending a notice letter.
The existing rules also state that in response to a Cass Il
violation, a warning letter nust precede the inposition of
penal ties.

The proposed anmendnents del ete ARM 17.38.603(1)(a) through
(d) and add new | anguage to clarify the enforcenment procedures.
Proposed anendnents to ARM 17.38.603(1)(a) relate to 75-6-
110(2), MCA, and state that unless the violation represents an
immnent threat to human health, safety or welfare, or to the
environnment, the departnent shall first send a violation letter.
The Departnent considers Cass | violations, as defined in these
rules, as constituting an "inmmnent threat" for purposes of 75-
6-110(2), MCA As proposed, this anmended rule neans that a
violation letter nust be sent for all Cass Il violations.
Proposed anendnents to ARM 17.38.603(1)(b) state that the
departnment nmay respond to a Cass | violation or a violation
that represents an immnent threat to human health, safety or
welfare, or to the environnment, by issuing an order in lieu of a
violation letter. ARM 17.38.603(1)(c) states that if a person
fails to conply with the requirenents of a violation letter, the
departnment may issue an order.

Most adm ni strative penalties under the public water supply
|aws are assessed for violations caused by the failure to
nmonitor. However, the existing rules create barriers to the
assessnment of penalties for nonitoring violations. As currently
witten, ARM 17.38.603(1)(d)(i) creates an wunattainable
conpliance threshold because nonitoring violations cannot be
corrected by sanpling during a subsequent nonth. ARM
17.38.603(1)(d)(ii) creates an unnecessary burden by requiring
the departnment to track 12-nonth conpliance periods related to
each nmonthly nonitoring violation.

Currently, if a public water supply fails to nonitor, the
departnment sends a violation letter to notify the person of the
violation and to describe what is required to return to

conpl i ance. If the wviolations continue and exceed the
t hreshol ds established by EPA for a significant nonconpliance,
the departnent wll initiate an admnistrative enforcenent

action to seek a penalty and conpel conpliance. The proposed
amendnents elimnate the barriers described above and sinplify
the enforcenent rules to facilitate enforcenent.
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Proposed anendnents to ARM 17.38.603(2) are necessary to
update term nology and to clarify that public sewage systens are
subject to enforcenent under the public water supply laws if the
public sewage system operates in violation of 75-6-112, MCA
Section 75-6-112, MCA, lists prohibited acts and provides that a
person may not commence construction or nodify a public water or
sewer systemw thout approval, and that a person may not violate

a condition or requirenent of an approval issued by the
depart nment.

ARM 17. 38. 603 descri bes the requirenents the departnent may
include in an order. Proposed anendnents to ARM

17.38.603(2)(d), (e) and (f) add public sewage system to the
rules so that the departnent may order a sewer systemto: (d)
restrict new connections, (e) conduct nonitoring and reporting,
and (f) submit a report on the condition and operation of a

public water or sewer plant. Proposed anendnents to ARM
17.38.603(g) correctly refer to maps, design reports, plans and
specifications as required in ARM 17.38.101. Pr oposed

amendnents to ARM 17.38.603(2)(i) add public sewage system and
coi ncide with new | anguage in 75-6-112(3), MCA, that was anended
by the | egislature to include "commence or continue. . . ." The
addition of ARM 17.38.603(2)(l) is necessary to clarify that the
departnment may order a public water supply or sewage systemto
retain a certified operator in accordance with the requirenents
of the Qperator Certification Act, Title 37, chapter 42, MCA

Proposed anendnents to ARM 17.38.603(3) are necessary to
clarify that the departnment may initiate a judicial action,
i ncludi ng assessnent of penalties and injunctive relief, for
failure to conply with the act, rule, order or condition of an
approval issued by the departnment. The authority for this rule
is provided in 75-6-110, MCA, which lists the enforcenent
options avail able to the departnent.

4. Concerned persons may submit their data, views or
argunments, either orally or in witing, at the hearing. Witten
data, views or argunents nmay al so be submtted to the Board of
Environnmental Review, P.O Box 200901, Helena, Mntana 59620-
0901, faxed to (406) 444-4386 or enmiled to the Board Secretary
at ber@tate.nt.us and nust be received no later than 5:00 p.m,
July 31, 2003. To be guaranteed consideration, nmailed coments
must be postmarked on or before that date.

5. Thomas Bowe, attorney for the Board, has been
designated to preside over and conduct the hearing.

6. The Board maintains a list of interested persons who
wi sh to receive notices of rul enmaking actions proposed by this
agency. Persons who wish to have their nanme added to the I|ist
shall make a witten request that includes the nane and nailing
address of the person to receive notices and specifies that the
person w shes to receive notices regarding: air quality;
hazardous waste/waste oil; asbestos control; water/wastewater
treatment plant operator certification; solid waste; junk
vehi cl es; infectious waste; public water supplies; public sewage
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systens regulation; hard rock (netal) mne reclanmation; mjor
facility siting; opencut m ne reclanation; strip mne
recl amati on; subdivi sions; renewabl e energy grants/| oans;
wast ewat er treatnment or safe drinking water revolving grants and
| oans; water quality; CECRA; underground/ above ground storage
tanks; MEPA; or general procedural rules other than MEPA. Such
witten request may be mailed or delivered to the Board of
Environnmental Review, 1520 E. Sixth Ave., P.O Box 200901,
Hel ena, Montana 59620-0901, faxed to the office at (406) 444-
4386, emailed to the Board Secretary at ber@tate.nt.us or may
be nade by conpleting a request format any rules hearing held
by the Board.

7. The bill sponsor notice requirements of 2-4-302, MCA
apply and have been fulfilled.

Revi ewed by: BOARD OF ENVI RONVENTAL REVI EW
James M Madden By: Joseph W Russel

JAMES M MADDEN JOSEPH W RUSSELL, M P.H. ,
Rul e Revi ewer Chai r man

Certified to the Secretary of State June 16, 2003.
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